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Myths and Misconceptions 
1. M & M #1: Texas has a “medical futility law” 



It’s a section, it’s a chapter, it’s a law! 
• Texas Advance Directives Act (“TADA”: chapter 
166, Health & Safety Code) 
• Medical Power of Attorney (subchapter D) 
• OOH-DNR (subchapter C) 
• Living will (“directive to physician”) and 
surrogate (subchapter B) 
• terminal or irreversible condition AND 
• lacks decision making capacity 
• dispute-resolution provision (§ 166.046) 
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Right-to-die disputes 

Refusal of treatment 
 

Demand for treatment 
 

“Classic right-to-die” dispute 

“Reverse right-to-die” 
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§ 166.046 
• “Futile treatment” not in TADA 
• § 166.046(e): “If the patient or the person 
responsible for the health care decisions of the 
patient is requesting life-sustaining treatment that 
the attending physician has decided and the 
review process has affirmed is inappropriate 
treatment, the patient shall be given available 
life-sustaining treatment pending transfer under 
Subsection (d).” 



§ 166.046 

JAMA, 1999;281:937-941 



§ 166.046’s process-based approach 
• “Requires” ethics consultation when 
impasse exists as to life-sustaining 
treatment (“classic” and “reverse”) 

• Authorizes life-sustaining treatment to be 
withheld if elaborate due-process 
standards are satisfied 

 



§ 166.046’s process-based approach 
• Surrogate decision maker entitled to:  

• at least 48 hours’ prior notice of meeting 
• attend meeting 
• written overview of process 



§ 166.046’s process-based approach 
• Surrogate decision maker entitled to receive:  

• state agency list of providers willing to accept 
transfer of patients AND others who are willing 
to assist in finding providers who will accept 
transfer 

• written explanation of committee outcome (copy  
in medical record) 



§ 166.046’s process-based approach 
• If ethics committee agrees with attending 
physician: 
• disputed treatment must be continued pending 
an attempt to transfer 

• after 10 days, hospital not obligated to continue 
LST 
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5. Other states don’t have futility statutes like ours 



AMA Ethics Opinion 2.035 (06/1994) 
“Physicians are not ethically obligated to deliver 
care that, in their best professional judgment, will 
not have a reasonable chance of benefiting their 
patients. Patients should not be given treatments 
simply because they demand them. . . .” 
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Other outcomes under § 166.046 
• Patient died during 10-day waiting period 
• Patient transferred 
• Patient discharged to home 
• Surrogate withdrew request for treatment 
• Ethics committee did not agree with physician 

 
 
 
 



Why so few cases under § 166.046? 
• House staff “coached” through treatment 
discussions 

• Intensive focus on consensus-building with staff 
and family 

• Emphasis on pastoral care role – emotional and 
spiritual support 

• Effective palliative care service 
 



Why so few cases under § 166.046? 
• Family may experience TADA process as fait 
accompli 

• Ethics consultation “roundtable” discussion may 
be intimidating and coercive 

• Families find responsibilities for end-of-life care 
burdensome and therefore are more willing to 
capitulate to others’ wishes 
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Myths and Misconceptions 
11. § 166.046 is used by hospitals to cut their costs 
12. There is no consensus as to meaning of 

“medical futility”  
13. Talk about “medical futility” is almost always 

about something other than “true” medical 
futility 

14. § 166.046 is flawed because it fails to provide 
for judicial review before life-sustaining 
treatment is withheld or withdrawn 



Myths and Misconceptions 
15. Futility is applicable to patients who are dead 
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